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Company's net income. If any withholding taxes apply, Customer shall 
gross up the invoiced amount to ensure that, after such withholding, 
Company receives the full amount invoiced.  

4. INDEMNIFICATION. 

4.1 Indemnity. Company will defend and indemnify Customer from and 
against all infringement claims brought against Customer with respect to 
the Products if and to the extent that the Products infringe any third par-
ty’s copyright, trade secret or UK or United States patent, on the condi-
tion that Customer (i) notifies Company in writing within 15 days of the 
date on which Customer becomes first aware of such claim; (ii) gives 
Company, at Company’s expense, sole authority and control of the de-
fense or settlement of such claim; and (iii) provides all reasonable infor-
mation and assistance requested by Company to handle the defense or 
settlement of any such claim. 

4.2 Remedial Measures. If a Product infringes, or Company reasonably 
believes it may infringe, third party rights, Company may, at its own ex-
pense and sole discretion (i) procure for Customer the right to continue 
use of such Product; (ii) replace or modify such Product so that it be-
comes non-infringing; or (iii) refund amounts paid by Customer for such 
Product in exchange for return of the affected Product. 

4.3 Exclusions. Company shall have no indemnity obligation for any 
infringement claim based on any (i) use of any Product by Customer 
after Company has notified Customer  to discontinue use; (ii) modifica-
tions of the Products not made or authorized by Company; (iii) Custom-
er-specific requests, specifications, or instructions; (iv) use of the Prod-
ucts with hardware, software or materials not supplied by Company; (v) 
Third Party Products, or (vi) use of Products in violation of this Agree-
ment. 

4.4 Customer Indemnification. Customer shall defend and indemnify 
Company from and against claims arising from or related to Customer’s 
(i) violations of law or regulations in connection with the use of the Solu-
tions, (ii) actual or alleged infringement of a third party’s Proprietary 
Rights (except to the extent such infringement is covered by Company's 
indemnification obligations as set forth above), (iii) failure to encrypt Cus-
tomer Data, or (iv) business operations; in each case, on the condition 
that Company (a) notifies Customer in writing within 15 days of the date 
on which Company becomes first aware of such claim, (b) gives Cus-
tomer, at Customer’s expense, sole authority and control of the defense 
or settlement of such claim, and (c) provides all reasonable information 
and assistance requested by Customer to handle the defense or settle-
ment of any such claim. 

4.5 Entire Obligation. The indemnification obligations set forth above are 
each party's entire obligation and liability from or related to third party 
claims.   

5. LIMITATION OF LIABILITY. 

5.1 Waiver of Consequential Damages. Subject to section 5.3, in no 
event shall either party have any liability for any of the following losses or 
damage, whether such losses or damage were foreseeable, known, or 
otherwise: (i) loss of revenue; (ii) loss of actual or anticipated profits, 
including loss of profits on contracts; (iii) loss of the use of money; (iv) 
loss of anticipated savings;(v) loss of business; (vi) loss of opportunity; 
(vii) loss or corruption of  Customer Data; (viii) loss of goodwill; (ix) loss 
of reputation; or (x) any indirect or consequential loss or damage howso-
ever caused.  

5.2 Cap on Liability.  Subject to section 5.3, the aggregate liability of 
Company under this Agreement or in connection with any Solution shall 
not exceed US$10,000 or the fees paid or payable by Customer to Com-
pany for the Solution, which shall in no event exceed fees paid within the 
preceding 12 months for Solutions. 

5.3 Scope. The exclusions and limitations apply to all causes of action, 
including, without limitation, breach of contract, tort (including, but not 
limited to, negligence), or any other legal theory, save that nothing in this 
Agreement shall exclude or limit either party's liability for (i) fraud or 
fraudulent misrepresentation; (ii) death or personal injury caused by its 
negligence; (iii) any breach of the obligations implied by section 12 of the 
Sale of Goods Act 1979 or section 2 of the Supply of Goods and Ser-
vices Act 1982; or (iv) any matter for which it would be unlawful for the 
parties to exclude liability. 

5.4 The limitations of liability set out in this section 5 shall not apply with 
respect to the indemnity in section 4 of this Agreement. 

6. INFORMATION. 

6.1 Confidentiality. Recipient will protect the secrecy of Discloser's Con-
fidential Information with the same degree of care as it uses to protect its 
own confidential information, but in no event with less than due care. 
Subject to Recipient's obligation to comply with applicable law and regu-
latory requirements, Recipient shall not disclose the Confidential Infor-
mation of Discloser except to employees (including independent contrac-
tors), affiliates, subsidiaries, consultants and other agents of Recipient who 
have at least an equivalent confidentiality obligation to Recipient and who 
have a need to know such Confidential Information.  The Confidential In-
formation disclosed by Discloser may only be used by Recipient as neces-
sary to perform its obligations or exercise its rights under the Agreement. 

6.2 Security.  Company has adopted a written security policy that in-
cludes administrative, technical and physical safeguards that are intend-
ed to protect Customer’s Confidential Information from unauthorized 
access and use.  However, the parties acknowledge and agree that the 
use of or connection to the Internet provides the opportunity for unau-
thorized third parties to circumvent such precautions and illegally gain 
access to Confidential Information.  Accordingly, Company cannot and 
does not (and nothing in the Agreement is intended to) guarantee the 
privacy, security or authenticity of any information so transmitted over or 
stored in any system connected to the Internet. Any Customer Infor-
mation that is subject to specific legal requirements or safeguards re-
garding security and/or privacy shall be encrypted by Customer prior to 
transmission to Company.  

6.3 Return. If and when Confidential Information is no longer needed for 
the performance of obligations or exercise of rights under the Agree-
ment, Recipient shall promptly destroy or return such Confidential Infor-
mation to the Discloser upon the Discloser's written request.  

6.4 Proprietary Rights. Customer acknowledges and agrees that, as 
between Company and Customer, title to and ownership of the Products 
(excluding any Hardware and/or Third Party Software purchased by Cus-
tomer), including all corrections, enhancements, or other modifications to 
the Software, whether made by Company or any third party, and all Pro-
prietary Rights therein, are and will at all times be deemed the sole and 
exclusive property of Company or its suppliers, as applicable.  All rights 
not expressly granted to Customer in the Agreement are reserved by 
Company.  Company acknowledges and agrees that, as between Com-
pany and Customer, title to and ownership of the Customer Information 
and all Proprietary Rights therein, are the property of Customer or its 
suppliers, as applicable. 

6.5 Protection of Personal Information. Customer and Company shall 
comply with their respective obligations under applicable data protection 
legislation, including but not limited to the Data Protection Act 1998.  
Company does not intend to have access to personally identifiable in-
formation of Customer ("Customer PII") in providing the Solutions.  To 
the extent Company has access to Customer PII stored in any Solution 
infrastructure by Customer, such access will likely be incidental to the 
provision of the Solutions under the Agreement.  Customer shall remain 
the data controller of Customer PII at all times.  Customer acknowledges 
that Company may route, process or store, and could or may access 
data (including Customer PII) that Customer enters into Solution infra-
structure from countries other than the country from which Customer 
entered such data.  Such routing, storing, processing or accessing may 
involve transfers of Customer data (including Customer PII) to a country 
which may not provide the same level of privacy protection as that pro-
vided by the country in which the information was collected but Company 
will use reasonable endeavours to ensure Customer PII is handled in 
accordance with applicable data protection law and in accordance with 
the terms of the Agreement, and will use reasonable security and confi-
dentiality procedures to keep Customer PII secure and confidential. 

7. CHOICE OF LAW AND ARBITRATION. The construction, validity 
and performance of this Agreement and all non-contractual obligations 
arising from or connected with this Agreement shall be governed by the 
laws of England and Wales.  The parties will attempt to resolve any dis-
pute relating to the Agreement by good faith negotiation between busi-
ness principals for 10 business days. Thereafter, any dispute arising out 
of or in connection with this contract, including any question regarding its 
existence, validity or termination, shall be referred to and finally resolved 
by arbitration under the LCIA Rules, which Rules are deemed to be in-
corporated by reference into this clause.  The number of arbitrators shall 
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be one.  The seat, or legal place, of arbitration shall be London, United 
Kingdom.  The language to be used in the arbitral proceedings shall be 
English.  Each party will bear its own costs of arbitration. Notwithstanding 
the foregoing, a party will have the right at any time to seek a temporary 
or permanent injunction or other equitable remedy or relief in any court 
anywhere in the world. 

8. TERM AND TERMINATION. 
 
8.1 Term. This Agreement shall remain in effect unless and until it is 
terminated in accordance with this section. The termination rights and 
consequences specified in this section apply in addition to any other 
remedies available under this Agreement, including, but not limited to 
any additional termination rights and consequences specified in the ap-
plicable Modular Terms. 
 
8.2 Termination of Agreement. Each party may terminate this Agreement 
for convenience with 60 days prior written notice to the other party. Ex-
cept as expressly provided in this Agreement, any termination of this 
Agreement shall not affect any rights or obligations of the parties under 
any accepted Special Terms that became legally binding before the ter-
mination of the Agreement became effective. 

8.3 Survival.  Sections 3 through 10 of these CSS Terms will survive the 
termination or expiration of the Agreement, and any other provisions of 
the Agreement that by reasonable interpretation are intended by the 
parties to survive the termination or expiration of the Agreement. 

 

9. MISCELLANEOUS. 

9.1 Compliance. Each party shall be responsible for its own compliance 
with laws, regulations and other legal requirements applicable to the 
conduct of its business and the Agreement. The Products, including any 
Third Party Software, are subject to the customs and export control laws 
and regulations of the United States, the EU, UK and any country in 
which the products are manufactured, received or used.  The Products 
may not be sold, leased or otherwise transferred to restricted countries, 
or used by a restricted end-user or for any prohibited purposes. 

9.2 Written Form. All notices, consents and approvals under the Agree-
ment must be delivered in writing by e-mail, by courier, by overnight mail 
service or by certified mail (postage prepaid and return receipt request-
ed) to the other party at the address for Customer set forth in the Special 
Terms (or if none is specified, that address to which Customer invoices 
are sent) and for Company, to Company's Legal Department at 10200 S. 
De Anza Blvd., Cupertino, CA 95014, Attn: CSS Contracts, and will be 
effective upon receipt. Either party may change its address by giving 
written notice of the new address to the other party in writing. 

9.3 Dates and Timelines. All references to days shall be to calendar 
days, except as expressly noted otherwise. All scheduled shipment 
dates, delivery dates, and other dates are non-binding estimates, unless 
a duly authorized representative of Company expressly agrees in a duly 
signed writing that a certain date shall be legally binding. 

9.4 No Waiver. The failure or delay of either party to exercise or enforce 
any right or claim does not constitute a waiver of such right or claim and 
shall in no way affect that party’s right to later enforce or exercise it. 

9.5 Assignment and Delegation. Neither party will transfer or assign any 
rights under the Agreement, in whole or part, without the prior written 
consent of the other party. Notwithstanding the foregoing, either party 
may, without the prior written consent of the other party, assign the 
Agreement to a subsidiary or affiliated entity as part of a divestiture, cor-
porate reorganization or consolidation or to another party in connection 
with a merger, acquisition, or sale of substantially all assets or stock to 

which the Agreement relates. Any other assignments will be void. Sub-
ject to the foregoing, the Agreement will bind and inure to the benefit of 
the parties and their respective successors and permitted assigns. Not-
withstanding the foregoing, all or certain portions of Solutions sold or 
licensed under the Agreement may be provided by a subsidiary or sub-
contractor of Company or its suppliers. Company will be responsible for 
its subsidiaries and subcontractors and their performance under the 
Agreement. 

9.6 Insolvency. If either party (i) becomes insolvent, (ii) suspends its 
business, or (iii) files a voluntary petition in bankruptcy or has an involun-
tary petition in bankruptcy filed against it, which petition is not dismissed 
within 30 days, then in each case the other party may immediately can-
cel any outstanding part of any order without penalty. 

9.7 Force Majeure. Except for Customer’s payment obligations for Prod-
ucts, neither party will be liable for any failure or delay in performance 
under the Agreement which might be due in whole or in part, directly or 
indirectly, to any contingency, delay, failure, or cause of, any nature be-
yond the reasonable control of such party, including, without limitation, 
fire, earthquake, storm, flood, power outage, strike, war, act of terrorism, 
law, export control regulation, instructions of government authorities or 
judgment of a court (not arising out of breach by such party of the 
Agreement).  

9.8 Severability. If any provision of the Agreement is held to be invalid or 
unenforceable for any reason, the remaining provisions will continue in 
full force without being impaired or invalidated in any way. The parties 
agree that any invalid provision will be deemed to be restated so as to be 
enforceable to the maximum extent permissible under law consistent 
with the original intent and economic terms of the invalid provision. 

9.9 Press Release. In the event that Company wishes to issue a press 
release announcing the existence of the relationship between the parties 
and the nature of the Agreement, Company will provide such press re-
lease to Customer for Customer’s prior written approval and consent. 
Such approval and consent will be in Customer’s sole discretion. No 
other press release that mentions the other party shall be issued without 
the other party’s prior written approval. 

9.10 Third Party Rights. No person other than a party to this Agree-
ment shall be entitled to enforce any term of this Agreement, save that 
where an agreement is entered into pursuant to which any rights and/or 
obligations contained in this Agreement are permissibly assigned or 
novated to a third party, nothing in this clause shall, of itself, operate to 
prevent the assignee from taking the benefit of, and enforcing, any rights 
so assigned. 

9.11 Entire Agreement. Subject to section 5.3, this Agreement con-
tains all the terms agreed between the parties regarding the subject mat-
ter and supersedes and replaces any prior agreement, understanding or 
arrangement between the parties, whether oral or in writing.  No repre-
sentation, undertaking or promise shall be taken to have been given or 
be implied from anything said or written in negotiations between the par-
ties prior to this Agreement except as expressly stated in this Agreement. 
Neither party shall have any remedy in respect of any untrue statement 
made by the other upon which that party relied in entering into this 
Agreement (unless such untrue statement was made fraudulently). With-
out prejudice to the foregoing, the only remedy available to a party in 
respect of a breach of any representation which is incorporated into this 
Agreement shall be for breach of contract. 

 

 

 

  
 


